Foreign Bank Account Reporting
For those of you who have foreign bank accounts you may already be aware of these reports, but for the rest of you let me give you a quick review.  When you have a financial interest or signature authority over any foreign financial account, the IRS requires you to file the informational Form TD F 90-22.1 if the value of the account exceeds $10,000 at any time during the year.  These reports are filed by June 30 of each year and are meant to help the IRS track down any possible foreign tax shelters.  The penalties can be very stiff if you have a foreign account from which you haven’t reported the income on your tax return.  

Most of you reading this might think it does not apply to you because you do not have any foreign bank accounts nor do you have signature authority over any such accounts.  Well the IRS has recently said that it considers an interest in a foreign partnership to be a “financial account”.  The IRS website describes a “financial account” as “any bank, securities, securities derivatives or other financial instruments accounts”.  It does not ever mention partnership interests in this definition.  Recent revisions to the instructions for the form have added that assets held in a commingled fund, such as a mutual fund, are also considered a financial account, but again no mention of a partnership interest. 
In a recent teleconference that included several representatives of the IRS along with members of the AICPA and the American Bar Association, the IRS representatives said that a foreign hedge fund that is structured as a partnership would be considered a commingled fund if their main business is investing.  This would mean that anyone who invests in a foreign hedge fund and whose share value in that fund exceeded $10,000 at any point in the year would be required to file the Form TD F90-22.1.  It is unclear at this time whether the representatives’ comments are indicative of the official view of the IRS.
Also in this teleconference, the IRS representatives stated that guidance on this issue has already been put into a publication but that it will not be released until later on this year.  This publication should give us a much better idea of the official IRS stance on this issue.
Due to the fact that this issue is still unresolved and there is no clear IRS guidance, we are not advising our clients to take any action at this time.  We will keep an eye on the situation and if the IRS publishes guidance that mirrors their comments during this conference call, we will advise our clients appropriately.  

